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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: THOVAS SANGLI ER and Case No. 89-11154
DI ANE SANGLI ER, Chapter 7
Debt or .
/
APPEARANCES:

MARK C. McCABE
Attorney for Debtors

LAWRENCE J. STOCKLER
Attorney for Lonbardi Food Co.

VEMORANDUM OPI NI ON REGARDI NG DEBTORS' MOTI ON
FOR ORDER AVO DI NG JUDI CI AL LI EN

EACTS

On February 16, 1989, Thomas and D ane Sanglier (Debtors) filed
avoluntary petitionfor relief under chapter 7. Intheir schedul es, the
Debt or s di scl osed t hat t hey owned a hone wi t h a val ue of $51, 000, subj ect
to a nort gage of $36, 000. The Debtors cl ai ned a §522(d) (1) exenpti on of
$10, 430 inthe hone.! Lonbardi Food Conpany (Lonbardi) fil ed a proof of
secur ed cl ai mi n t he amount of $33,830. 18, to whi ch no obj ection was fil ed.
The Debt ors recei ved thei r di scharge on June 2, 1989. On February 15, 1990,

the trustee fil ed a no-asset report, and t he case was cl osed on February 26,

The bal ance of the Debtors' avail abl e honest ead exenpti on, $4, 570,
was carried over to 8522(d)(5) to exenpt other property.



1990. On notion of the Debtors, the case was reopened July 3, 1990, to
permt the Debtors to seek to avoid Lonbardi's $33,830.18 judicial lien
pursuant to 8522(f)(1).?2

DI SCUSSI ON

This is acore proceedi ng withinthe bankruptcy jurisdiction of
the federal district court. 28 U. S.C. 881334; 157(b)(2)(B),(K), (O.

Because exenptions are fixed as of the date a bankruptcy

petitionis filed, Inre Wckstrom 113 B. R 339, 343, 22 C. B. C. 2d 1367

(Bankr. WD. Mch. 1990); In re Seyfert, 97 B.R 590, 592 (Bankr. S.D.

Cal . 1989), the Debtors are correct in asserting that the val ue of
their residence onthat dateis the appropriate inquiry for purposes of
determ ning the extent towhichtheir right of exenptionis inpaired by

Lombardi's lien. See In re Dixon, 885 F. 2d 327, 328 (6th Cir. 1989)

(parties in a 8522(f) action stipulated to the val ue of the debtors’
resi dence as of the petition date).

Lonbardi did not disputethe Debtors' contention that the val ue
of the Debtors' hone onthe date they filed their petitionwas $51, 000, and
we so find. Lonbardi al so did not questionthe Debtors' clai mthat the
property was subject to a $36, 000 nort gage on t he dat e of the petition, and

we t her ef ore concl ude that t he equity whi ch woul d ot herwi se be avail able to

2The Debtors al so "noved" to avoidthe lien as a preference under
8§547. However, that nmotionw || be deni ed wi t hout prejudice because
such a request nmust be brought i n an adversary proceedi ng. Bankruptcy
Rul e 7001(2).



t he Debtors for exenptionis $15,000.% Since Lonbardi's |ien exceeds the
Debt ors' equity, the $10, 430 exenpti on whi ch the Debtors seek to claimis
fully inpaired, and the Debtors are accordingly entitledto an order setting
asi de Lonbardi's liento that extent. Lonbardi acknowl edged that its lien
i s subject to avoi dance i nthe amount of $10,430. The parties differ,
however, as to the practical consequences of the avoidance of |ien.

At the hearing, the Debtors argued that Lonbardi's |ien renmains
valid as to only $4,570. They canme to this conclusion based on the

following arithnetic:

Val ue of hone = $51, 000
Mor t gage = (36, 000)
Equi ty =  $15, 000

3In their post-hearing brief, the Debtors argued that their equity
i nthe hone was $10, 430, rat her than $15, 000. But the Debtors di d not
rai se this argunent at hearing; i ndeed, the Debtors' counsel inplicitly
acknow edged that t hey had $15, 000 equity inthe property. See pp. 12-
14 and 17- 18 of hearing transcript. Aconcession or a stipul ation of
fact made by counsel i nopen court is considered ajudicial adm ssion.
Berlin v. The Celotex Corp., 912 F.2d 465 (6th Cir. 1990)
(unpubl i shed), (LEXI S 15313 Genfed Library, U S. App. file);lnre
Herrera, 23 B.R 796, 10B.C.D. 79 (9th Cir. B. A P. 1982). Such an
adm ssion binds the party making it. Berlin; Herrera; see also
Ahghazal i v. Secretary of Health and Human Servi ces, 867 F. 2d 921 (6t h
Cir. 1989); Ferguson v. Nei ghborhood Housi ng Servi ces, 780 F. 2d 549
(6th Gr. 1986); United States ex rel Reilly v. NewEngl and Teansters
and Trucki ng | ndus. Pensi on Fund, 737 F.2d 1274 (2d Cir. 1984); A Duda
& Sons Coop. Ass'nv. United States, 504 F.2d 970 (5th Cir. 1974). W
t herefore conclude that the Debtors are precluded fromtaking a
contrary positionregarding the extent of their equity. At anyrate,
t he questi on of whet her the Debtors' equity intheir resi dence was only
$10, 430, rat her than $15, 000, i s noot inlight of our disposition of
the issue before us.




Anmount by which exenption is inpaired = ($10,430)4
Valid Lien = $4, 570

| n seeking a determ nationthat Lonbardi'slienislimtedto $4,570, of
course, the Debtors' objectiveis to preclude Lonbardi fromrecovering any
i ncreased equity whichwill be built up as the Debtors pay of f t he nortgage
and/ or the value of the property increases.

Not surprisingly, Lonbardi resistedthe Debtors' contention
that itslienwassolimted. It arguedthat 8522 does not aut hori ze t he
avoi dance of any portionof ajudicial lientothe extent it exceeds the
anount by whi ch the Debtors' exenptionis inpaired.®> According to Lonbardi,

t he appropriate conputation is as foll ows:

Li en = $33, 830. 18
Amount by which exenption is inpaired = (10, 430. 00)
Valid Lien = $23,400.18

For the reasons which follow, we agree with Lonbardi.

I n deciding thisissue, the appropriate starting point is of

4As previously noted, the Debtors chose not to use the full $15, 000
exenption avail able to them under 8522(d)(1).

SLonbardi al so argued in its post-hearing brief that this case
shoul d not have been reopened. Because thi s argunent was not nade at
t he hearing, we declineto consider it. . Departnent of Educ., State
of Hawaii v. Bell, 770 F. 2d 1409, 1419-20n. 7 (9th Cr. 1985); United
States v. Luther, 521 F. 2d 408, 411 (9th G r. 1975). W note, however,
t hat many courts have held that it is appropriate to reopen a case
under these ci rcunstances. See 3 Collier on Bankruptcy, 1522. 29, at
522-90 n.a (15th ed. 1990) (collecting cases).

4



coursethe statuteitself. See United States v. Ron Pair Enterpri ses, 489

U. S. 235, 241 (1989). Section 522(f)(1) states that ajudicial |Iien my be

avoi ded "to the extent that suchlieninpairs an exenptionto whichthe

debt or woul d have beenentitled.” 11 U S.C 8522(f) (enphasis added). The

limtinglanguage necessarily inpliesthat, tothe extent that ajudicial

lien does not inpair a debtor's exenption, there is no avoi dance.
A good nunber of courts and a naj or treati se have so i nterpreted

this provision. Seelnre Alu, 41 B.R 955, 957-58, 11 C. B. C. 2d 1458 (E. D.

N. Y 1984); Inre Chabot, 100 B.R 18, 20-21, 19 B. C. D. 332 (Bankr. C. D.

Cal . 1989) (Russell, J.); Lnre Hermansen, 84 B.R 729, 732, 18 C. B. C. 2d 952
(Bankr. D. Colo. 1988); Inre West, 68 B.R 647, 648-49 (Bankr. C. D. Cal.

1986) (Ryan, J.); Inre Carney, 47 B.R 296, 299 (Bankr. D. Mass. 1985);

Inre Duncan, 43 B. R 833, 840, 12 B.C. D. 685, 11 C. B. C. 2d 677 (Bankr. D.

Al aska 1984); Inre Fitzgerald, 29 B.R 41, 43, 10 B. C. D. 531 (Bankr. E. D.

Va. 1983), vacated and remanded on ot her grounds, 729 F. 2d 306 (4th G r.

1984); Inre Cohen, 13 B. R 350, 355-57, 7 B.C.D. 1399 (Bankr. E.D. N. Y.

1981); 3 Collier on Bankruptcy, 1522.29, at 522-90 (15th ed. 1990) ("When
t he debtor avoids the fixingof alien[under] section522(f)..., thelien
is avoided only tothe extent of the exenption, and the val ue of thelien
t hat exceeds the amount that is exempted nay still be enforced by the
creditor.") This conclusionrepresents alogical extension of the hol ding
by many courts to the effect that |ien avoi dance under 8522(f) is not

avai |l abl e toadebtor withnoequityinthe property (i.e., withnointerest



inthe property above and beyond t he sumof unavoidableliens). Seelnre
Gaylor, 123 B. R 236, 21 B.C.D. 421 (Bankr. E.D. M ch. 1991) (collecting
cases.)*®

I n support of their argunent tothe contrary, the Debtors cited

Inre Blevins, 53 B.R 74 (Bankr. WD. Va. 1985). Blevins heldthat,

because the debtors had no equity intheir resi dence above and beyond t hei r
al | onabl e exenption, the judicial lienonthe property was entirely avoi ded
under 8522. The court reasoned that to hol d otherw se woul d al |l owt he
I i enhol der to benefit from"after-acquired property" (i.e., the debtors'
post - position equity build-up), aresult whichthe court apparently believed
woul d be contrary to 88551 and 552 of the Code. 53 B.R at 75. In support

of its holding, the court citedLocal Loan v. Hunt, 292 U. S. 234 (1934) and

4 Col lier on Bankruptcy, 9552.01 (15th ed.) W do not believe, however,

that the foregoi ng authorities or Code sections justify any such concl usi on.

Section 551 provides that a transfer avoi ded under 8522 or
certain ot her specified Code provisions "is preserved for the benefit of the
estate"; it does not purport to define theextent to which such atransfer

may be avoi ded. Al though 8552 provi des generally that pre-petitionliens

6Some courts have hel d t hat a debt or need not have equity in his
property in order to avail hinself of 8522(f). See, e.qg., Inre
Gunter, 100 B.R. 311, 314 (Bankr. E.D. Va. 1989); Inre Berrong, 53
B. R 640, 643, 13 C. B.C 2d 669 (Bankr. D. Col o. 1985); I nre Henni nger,
53 B.R 60, 61, 13 C.B.C.2d 669 (Bankr. WD. N Y. 1985); In re
Chesanow, 25 B.R 228, 230 (Bankr. D. Conn. 1982). For the sane
reasons di scussed inGylor i nthe context of exenpti ons under 8522(d),
however, we believe that this conclusion is incorrect.

6



are i neffective agai nst property acqui red post-petition, that section
applies only to consensual liens; it sinply does not speak to the post -
petition validity of involuntary liens.”

Blevins' reliance onHunt is al so m splaced. That case i nvol ved
a vol unt ary wage assi gnnent and was deci ded under t he Bankruptcy Act of
1898, whi ch cont ai ned no provi si on conparabl e to 8522(f) of the Code. W
therefore findBlevins to be unpersuasi ve. Al though not cited by
t he Debtors, there are several other cases which support their position.

See, e.g., Inre Galvan, 110 B.R 446, 22 C.B.C. 2d 605 (9th G r. BAP 1990);

Inre Braddon, 57 B.R 677 (Bankr. WD. N. Y. 1986); Inre Princiotta, 49

B.R 447 (Bankr. D. Mass. 1985); Inre Sajkowski, 49 B.R 37 (Bankr. D. R I.

1985); Inre Dewer, 11 B.R 551 (Bankr. WD. Pa. 1981). In hol dingthat

ajudicial lienwhichexceeds the anbunt by whichit inpairs an exenption
may be entirely set asi de under 8522(f), however, the only "rational e"
of fered by any of these decisionsistheneedtofacilitate the debtor's
"fresh start.”" Galvan, 110 B.R at 451; Braddon, 57 B.R. at 679. Suffice
to say, we do not believe that this "debtor takes all" reasoni ng constitutes

sufficient justificationfor ignoringthe expresslimtations set forthin

’'Rat her than supporting the concl usion reached by Bl evi ns, the
par agr aph whi ch the court cited fromCol | i ers enphasi zes t hat t he scope
of 8552(a) "is confined to consensual |iens and does not extend to
nonconsensual or statutory interests.” 4 Collier on Bankruptcy,
1552. 01, at 552-3-4 (15th ed. 1990). As previously noted, Collier
endorses an interpretation of 8522(f) which, consistent with the
| anguage of the statute, would linit |ien avoi dance to t he anount by
which it inpairs an exenption.




8522(f).® 1In essence, these cases have engrafted a 8506-style lien
avoi dance option onto 8522(f),%°aresult whichis conpletely at odds with
t he | anguage of the statute. As withBl evins, then, we find these casesto
be unpersuasi ve.

For the reasons stated, we hold that 8522(f) (1) does not permit
a debtor tovoidajudicial lientothe extent it exceeds the anount by
whi ch a debtor's ot herw se avail abl e exenptionis inpaired. Lonbardi's lien
i s therefore voi ded by 8522(f) (1) only inthe amount of $10,430. It remains
val id and enforceabletothe extent it secures i ndebtedness i n excess of

t hat amount.® An appropriate order will enter.

8 n additionto being conclusory, the "fresh start" argunment poses
anot her probl emwhen appliedinthis context. As previously noted, a
debt or can t ake advantage of 8522(f) only if he has equity in his
property whi ch woul d ot herw se be avail abl e for exenption. If the
reasoni ng of Gal van and Braddon i s correct, then, it woul d appear t hat
Congress el ected to confer a"fresh start” under 8522(f) only on t hose
i ndi vidual s | east in need of one.

Under 8506(d), alien may generally be avoidedto the extent it
i s unsecured. The Debtors did not specifically rely on 8506 i n seeki ng
a determnationas tothe validity of Lonbardi's |lien, but such an
argunment would in any event have been unavailing under these
circunstances. Seelnre Gaylor, 123 B.R 236, 21 B.C.D. 421 ( Bankr.
E.D. Mch. 1991) (wherethis Court heldthat "stripdown" relief under
8506 for the debtor's sole benefit is unavailable in chapter 7).
Consequent |y, the Debtors' only statutory basis for |ien avoi dance in
this matter is 8522(f)(1).

100f course, the Debtors' personal i ndebt edness to Lonbardi has
been di scharged. Lonbardi's only recourseincollectingits debt is
agai nst the property itself. Lonbardi can recover proceeds fromthe
sal e of the prem ses only to the extent they exceed the sumof the
nort gage and t he Debtors' $10, 430 exenpti on (to a maxi rumof Lonbardi's
total claim |ess $10, 430).



Dated: March |, 1991

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



